STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Petitioner,
VS. Case No. 02-1435

DOROTHY DEMPSEY FAM LY DAY CARE
HOVE,

Respondent .
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RECOMVENDED CORDER

Upon due notice, this cause cane on for a disputed-fact
hearing June 20, 2002, in Ccala, Florida, before Ella Jane P
Davis, a duly-assigned Adm nistrative Law Judge of the Division
of Admi nistrative Hearings.

APPEARANCES

For Petitioner: Ralph J. McMirphy, Esquire
Departnent of Children and Fam |y Services
1601 West @ulf Atlantic H ghway
W | dwood, Florida 34785-8158

For Respondent: Dorothy Denpsey
1633 Northwest 14th Street
Ccala, Florida 34475

STATEMENT OF THE | SSUE

Whet her the Departnent of Children and Fam |y Services (DCF)

may revoke Respondent's Fam |y Day Care Hone License for cause.



PRELI M NARY STATEMENT

By a March 14, 2002, letter, DCF notified Respondent that it
was i medi ately revoking her Famly Day Care Hone License for
"known incidents of occurrence" as authorized in Section 402. 310,
Florida Statutes, and her failure to conply with Sections
402. 301-402. 319 et. seq., Florida Statutes. Respondent tinely
requested a disputed-fact hearing and DCF referred the case to
the Division of Administrative Hearings on or about April 11
2002.

At the disputed-fact hearing convened on June 20, 2002,

DCF had five conposite exhibits admtted in evidence. DCF also
presented the oral testinony of Steve Davis and Cathy Wite.
Petitioner testified on her own behal f.

No transcript of the proceedings was provided. Both parties
subm tted Proposed Recommended Orders, which have been consi dered
in preparation of this Recormended O der

FI NDI NGS OF FACTS

1. Since approximately Septenber 3, 2001, Respondent has
held a |icense fromDCF to operate a Fam |y Day Care Hone for up
to ten children in her residence Mondays through Fridays.

2. DCF seeks to revoke her current |icense due to her
al | om ng her ex-husband, Eddie Mrand, to have access to her hone

and the children entrusted to her care there.



3. M. Mrand s nane was submitted for background cl earance
as a resident in the hone in connection with a different
application to authorize Respondent to provide 24- hour per day
care, which she submtted to DCF in 1997. DCF notified
M. ©Mrand by a notice dated January 16, 1998, that he was
ineligible to have contact with children in a Famly Day Care
Home due to two prior felony convictions for crines addressed in
Section 435.04, Florida Statutes: aggravated battery and
possessi on of crack cocai ne. Respondent was sent a copy of this
noti ce.

4. On April 13, 1999, M. Mrand pled guilty to two fel ony
counts for the sale and possession of cocai ne and was sentenced
to 23.8 nonths of incarceration with the Departnent of
Corrections. These crines are also disqualifying under Section
435.04, Florida Statutes. Respondent was still married to
M. Mrand in Novenber 1998, when these charges arose.

5. Sonetinme in 1999, Respondent divorced M. Mbrand.

6. Sonetime thereafter, Respondent changed her residence
and secured a permanent injunction against M. Mrand for
protection agai nst donestic violence. After about a year,
Respondent believed that M. Mrand had changed, and she lifted
the injunction.

7. DCF's Abuse Hotline received a call alleging that on

March 9, 2002, M. Morand had sexually nolested a femal e day-care



registrant in Respondent's Fam |y Day Care Hone. March 9, 2002,
was a Saturday, a day not authorized for day-care by Respondent's
current |icense.

8. The child had reported to her foster nother that she had
been fondl ed while at Respondent's Fam |y Day Care Honme. The
Ocal a Police Departnent was notified. After interview ng the
child, the police went to Respondent's hone. M. Mrand was
present, and he was arrested.

9. Respondent told police officers that while she was
out side watching the other children in care, M. Mrand was al one
in the house with the accusing child for about ten m nutes,
getting sonething to eat. Respondent confirmed this at the
di sput ed-fact hearing, but also maintained that she could see
i nside the house fromthe porch and observed nothing am ss. She
bel i eves the child' s accusations were untruthful.

10. Child Protective Investigator Steve Davis was assi gned
to investigate the abuse report received by DCF. On the norning
of March 10, 2002, M. Davis happened to be in court in
connection with another case. M. Mrand al so was brought up for
first appearance at that tinme and was allowed to bond out. In
court, M. Mrand gave his address of residence as that of
Respondent's Fam |y Day Care Hone.

11. At about 3:15 p.m, the afternoon of March 10, 2002,

M. Davis went to Respondent's Fam |y Day Care Honme to



i nvestigate the abuse report. Wen he arrived, he saw M. Morand
about to exit the front door of the hone. M. Mrand

acknow edged that it was Respondent's hone and held the door open
for M. Davis to enter. M. Davis entered the hone where he
found Respondent caring for other children registered in her

Fam |y Day Care Hone. This was Sunday, also a day not authorized
for day-care by Respondent's current |icense. Respondent

acknow edged that the man M. Davis had nmet at the door was

M. Mrand. Respondent told M. Davis that M. Mrand got his
mai | at her hone and stayed there occasionally. At the hearing,
Respondent testified that she had no control over where

M. Mrand had his mail sent and that "he was not a man you say,
‘no,' to."

12. Respondent's DCF Day Care Licensing Counsel or was Cat hy
VWite. On March 16, 2002, Ms. Wiite, acconpanied by a | aw
enforcenment officer, went to Respondent's hone to deliver the
Notice of Revocation of Respondent's license. M. Mrand was the
only person at the home when Ms. Wiite and the officer arrived.
M. Mrand told the officer and Ms. Wiite that Respondent had
taken the children to the park. He first said that Respondent
had told himshe was going to the park and then said she left him
a note to that effect.

13. Later on March 16, 2002, Ms. Wite returned to the

resi dence where she found Respondent and several day-care



children. This was al so a Saturday, not covered by Respondent's
license. M. Wite explained why DCF was noving to cl ose the day
care hone and that Ms. White could not |eave until all the

chil dren had been picked up by their parents.

14. On March 28, 2002, Respondent executed another sworn
petition for protection fromdonestic viol ence, seeking an
i njunction against M. Mrand. |In this, her second petition,
Respondent stated that M. Mrand had threatened her and was very
vi ol ent when he was dri nki ng.

15. On April 4, 2002, M. Mrand was arrested for sexual
battery, false inprisonnent, battery on a person over the age of
65, and violation of a domestic violence injunction. The charges
stemmed from an attack on Respondent.

16. Respondent's testinony at the disputed-fact hearing and
docunentary evidence | eaves the inpression that M. Mrand had
over power ed, beaten, and raped Respondent on or about April 4,
2002.

17. After the incident of April 4, 2002, Respondent noved
to a new address in order to get away from M. Morand.

CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this cause,

pursuant to Sections 402.310(2) and 120.57, Florida Statutes.



19. Because this case involves the revocation of an
existing license and not renewal of a license expiring by
operation of the statute, DCF has the burden of denonstrating by
cl ear and convincing evidence grounds for revocation under

Section 402.310, Florida Statutes. Departnent of Banki ng and

Fi nance v. Gsborne Stern and Co., 670. So. 2d 932, 935 (Fl a.

1996) .

20. Under Section 402.313(3), Florida Statutes, child care
personnel subject to background screening include any person over
the age of 12 who is a nenber of the famly of an operator or
resides in the operator's hone.

21. The credible evidence in this case establishes that
Respondent permitted M. Mrand to stay in her home off and on,
and that he was there on March 9, and 10, 2002, while children
were in her care, and that he was again there al one on March 16,
2002.

22. This case presents the typically tragic situation of a
wonman over powered by |ove, wi shful thinking, intimdation, or
sheer force into permtting access to her day-care charges by a
man she knew to be banned from such contact. The fact that
Respondent divorced M. Mrand, got the original injunction, and
moved her place of residence, all denonstrate her initial resolve
to avoid M. Mrand and protect any children entrusted to her

day-care. However, when she got that injunction |ifted because



she "t hought he [ M. Mrand] had changed," she al so denonstrated
t hat DCF cannot rely on her good intentions or her judgnent.

Whet her M. Morand had anot her address where he al so stayed, is a
de mininus legalistic consideration. Respondent permtted M.
Morand to use her hone at will as if he were an actual resident
there during hours she had day-care children present, and that is
the evil the law is designed to prevent.

23. There have been instances in which banned fam |y
menbers have been permtted to remain in the hone during evening
hours and on weekends when day-care children have not been
present, but that does not mtigate or alter the situation here.
Her e, Respondent had day-care registrants in her home during
hours and/or days not permtted by her |license when M. Mrand
was sinultaneously present. Therefore, DCF al so cannot rely on
Respondent adhering to the restrictions of her |icense.

24. The stated legislative intent in Section 402. 301,
Florida Statutes, is to protect the health, safety, and well -
bei ng of children. Placing a narrow construction in the instant
case on the term"residing with the operator,” would be raising
form over substance. Respondent's duty to protect children in
her care was abrogated by her allowing M. Mrand free access to
her honme as if he resided there at a tinme vul nerable children
were present, and had the effect of failing to dism ss an

enpl oyee whom Respondent knew to be disqualified by reason of his



crimnal record. Refusal to dismss a disqualified enployee
requires DCF' s revocation of a day-care license, pursuant to
Section 402.3055(2)(g), Florida Statutes.

25. It is concluded that DCF s March 16, 2002, renoval of
children from Respondent's hone was legally justified in this
case. M. Mrand's April 4, 2002, attack on Respondent
underscores DCF's wisdomin i mediately renoving the children
from Respondent's honme. It is further concluded that revocation
of Respondent's license is justified for her past failure to
protect the children and the judgnent considerations set out in
Concl usi ons of Law 22 and 23.

26. A license is not transferable to a new hone, and under
Section 402.305, Florida Statutes, each day care facility or hone
nmust neet certain physical, sanitary, and safety standards in
order to be licensed. |In order for Respondent's new home to be
i censed, she nust now apply for licensure of that hone, and the
home nust undergo the physical, sanitary, and safety inspections
required by |law. However, Respondent's nove to a new residence
after M. Mrand' s April 4, 2002, attack on her does not render
nmoot the issue of whether DCF was justified in its i mmediate
revocation of the existing |icense. Sub-sections 402.3055(1)(a)
and (b), Florida Statutes, concern applicants for |icensure or
enpl oynment who have had a day care |license revoked in the past

and provide "real world" significance to the legitimacy, vel non



of the revocation, in the event Respondent seeks to be re-
licensed in her new residence.

27. In making an assessnent of Respondent's new |license
application, DCF may consider the physical attributes of the new
resi dence, the circunstances of this revocation, and any changed
ci rcunstances, including but not limted to M. Mrand' s
predicted |l ength of incarceration and the current permanent
i njunction agai nst M. Mbrand.

RECOMVENDATI ON

Upon the foregoing findings of fact and concl usi ons of | aw,
it is

RECOMVENDED t hat the Departnment of Children and Famly
Services enter a final order ratifying the past i medi ate
revocation of the Respondent's current |license for a Fam |y Day
Care Hone.

DONE AND ENTERED this 7th day of August, 2002, in

Tal | ahassee, Leon County, Florida.

ELLA JANE P. DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us
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Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 7th day of August, 2002.

COPI ES FURNI SHED,

Ral ph J. McMur phy, Esquire

Departnent of Children and Fam |y Services
1601 West @ulf Atlantic H ghway

W | dwood, Florida 34785-8158

Dor ot hy Denpsey
1633 Northwest 14th Street
Ccal a, Florida 34475

Paul F. Fl ounl acker, Jr., Agency Cderk
Department of Children and Fam |y Services
1317 W newood Boul evard

Bui l ding 2, Room 204B

Tal | ahassee, Florida 32399-0700

Josi e Tomayo, GCeneral Counse

Departnent of Children and Fam |y Services
Bui | ding 2, Room 204B

1317 W newood Boul evard

Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recommended Order. Any exceptions to
this Recormended Order should be filed with the agency that wl|l
issue the Final Order in this case.

11



